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STATEMENT REGARDI NG ORAL ARGUMENT

The State of M ssouri brought this action, alleging that
def endants have viol ated the provisions of the Tel ephone
Consunmer Protection Act of 1991, 47 U S.C. 8§ 227(b), that
require advertisers to obtain the consent of the recipient
bef ore sendi ng adverti senents by tel ephone facsimle.
Def endants chal |l enged the fax advertising provisions on First
Amendnment grounds, and the United States intervened to defend
the constitutionality of the federal statute.

The district court invalidated the fax adverti sing
provi sions on First Amendment grounds. The United States and
the State of Mssouri filed separate appeals, which have been
consolidated. G ven the inmportance of the issue presented and
the need for appellants to share argunent time, the United
States respectfully requests that the Court all ocate 25

m nutes per side for oral argunent.
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STATEMENT OF JURI SDI CTI1 ON

The State of M ssouri brought this action, alleging
viol ations of the Tel ephone Consumer Protection Act, 47 U S.C
8§ 227. The district court had jurisdiction pursuant to 47
U.S.C. § 227(f).

The district court entered final judgnment on March 13,
2002. The State filed a notion to alter or amend the
judgnment, pursuant to Rule 59(e) of the Federal Rules of Civil
Procedure, on March 25, 2002, which the district court denied
on April 30, 2002. The State filed a tinely notice of appeal

on June 20, 2002. The United States filed a tinely notice of



appeal on June 24, 2002. This Court has jurisdiction pursuant
to 28 U . S.C. § 1291.
STATEMENT OF THE | SSUE PRESENTED FOR REVI EW
Whet her Congress may require advertisers to obtain the
consent of the recipient before sending advertisenents by
t el ephone facsimle ("fax").

Aut horities: City of Los Angeles v. Al aneda Books, |nc.,
122 S. Ct. 1728 (2002)

Van Bergen v. State of M nnesota, 59 F.3d 1541
(8th Cir. 1995)

Destination Ventures, Ltd. v. E.C.C., 46 F.3d 54
(9th Cir. 1995)

STANDARD OF REVI EW

The constitutionality of a statute is a question of |aw

that is reviewed de novo by this Court. See, e.qg., United
States v. Crawford, 115 F.3d 1397, 1400 (8th Cir.), cert.
deni ed, 522 U. S. 934 (1997). An order granting summary
judgment is |ikew se subject to de novo review. See, e.d.

Donovan v. Harrah's Maryl and Heights Corp., 289 F.3d 527, 528

(8th Cir. 2002).
STATEMENT OF THE CASE
This case presents a constitutional challenge to the
provi si ons of the Tel ephone Consuner Protection Act of 1991
("TCPA") that regul ate fax advertising. Under these

provi si ons, an advertiser nust obtain the consent of the

-2



call ed party before sending an advertisenent by fax. See 47
U S.C § 227(b).

The State of M ssouri brought this action, alleging that
def endants have violated the TCPA's restrictions on fax
advertising. Defendants argued that the restrictions violate
the First Amendnment. The United States intervened to defend
the constitutionality of the federal statute.?

The district court entered summary judgnment for
def endants, ruling that the TCPA s restrictions on fax
advertising violate the First Amendnent.

STATEMENT OF FACTS

A. St atut ory Background.

From 1989 to 1991, Congress considered several bills
addressing tel emarketing practices nade possi bl e by
t echnol ogi cal innovations, including the transm ssion of
advertisements by fax. In the process, Congress held three

heari ngs and produced three conmttee reports.? Congress

! Counsel for defendant Anerican Blast Fax withdrew on March 7, 2001
and no counsel subsequently appeared for that defendant. See 196 F
Supp. 2d 920, 923 n.4 (E.D. Md. 2002). Anerican Blast Fax may no

| onger be in business. See id. at 922 n. 3.

2 1n the 101st Congress, from 1989 to 1990, Congress introduced four
bills and held one hearing: See H R 628, 2131, 2184 and 2921,
Hearing on H R 628, 2131 and 2184 Before the Subcomm on

Tel ecomuni cati ons and Fi nance of the House Comm on Energy and
Comrerce, 101st Cong. (1989).

(continued...)



ultimately passed S. 1462 (with its acconpanying bill in the
House, H. R. 1305) in November 1991. The neasure was signed
into | aw as the Tel ephone Consumer Protection Act of 1991
Pub. L. No. 102-243, in Decenmber 1991.

In the TCPA provisions at issue here, Congress responded
to the dramatic rise in the use of fax machines and the
concom tant phenonenon of unsolicited fax advertisenents. "An
office oddity during the m d-1980's, the facsinm|le machi ne has
become a primary tool for business to relay instantaneously
written conmmuni cations and transactions.” Report To Acconpany
H.R 1304, H. R Rep. No. 102-317, at 10 (1991) (App. 36). By
1991, mllions of offices were sending nore than 30 billion
pages of information each year by fax in an effort to speed

comruni cati ons and cut overni ght delivery costs. See ibid.

2(...continued)

In the 102d Congress, which passed the TCPA in 1991, Congress
i ntroduced six bills, held two hearings and produced three conmttee
reports: See H R 1304, 1305 and 1589 and S. 1410, 1442 and 1462;
Hearing on S. 1462 Before the Subcomm on Communications of the
Senate Comm on Conmmerce, Science and Transportation, 102d Cong.
(1991); Hearing on H R 1304 and 1305 Before the Subcomm on
Tel ecommuni cati ons and Finance of the House Comm on Energy and
Comerce, 102d Cong. (1991). The legislative history includes
several commttee reports that acconpanied the various bills. See
Report on S. 1462, S. Rep. No. 102-178 (1991); Report on S. 1410, S.
Rep. No. 102-261 (1991); Report To Acconpany H R 1304, H Rep. No.
102-317 (1991).

The final bill that became the TCPA combi ned features of H R
1305, S. 1410 and S. 1462.
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The increasing preval ence of fax machi nes has been
acconmpani ed by an "explosive growth in unsolicited facsinmle
advertising, or '"junk fax.'" [|bid. Because fax machines are
"designed to accept, process and print all nmessages,” ibid.,

t hey may be used by unwel cone advertisers as readily as by
busi ness clients. Fax machi ne owners generally have no
practical means of restricting access to their machines.

As Congress observed, the exploitation of fax machi nes by
advertisers creates two problens distinct fromunsolicited
advertisenents through traditional nedia such as |leafleting or
mail. The recipient of junk mail pays nothing for its
solicitations. See id. at 25 (App. 37). By contrast, the
reci pient of fax adverti senments "assumes both the cost
associ ated with the use of the facsimle machine, and the cost
of the expensive paper used to print out facsin|le nessages."”
Ibid. Moreover, because "[o]nly the npbst sophisticated and
expensive facsimle machi nes can process and print nore than
one nessage at a tinme," the transm ssion of unsolicited
advertisenents preenpts the fax machi ne owner fromreceiving
or sending fax nmessages. lbid. Such interruptions can |ast
for several mnutes or nore at a tine. See ibid.

To address the problens associated with the devel opi ng

fax technol ogy, Congress enacted limted restrictions on the



use of fax machines for advertising purposes. Congress did
not bar advertisers fromusing fax transm ssions. |[|nstead,
Congress required advertisers to obtain the consent of fax
machi ne owners before using their fax lines and shifting
advertising costs onto fax recipients.

Section 227(b) of the TCPA, 47 U.S.C. § 227(b)(1)(CO),
makes it "unlawful for any person within the United States * *
* to use any tel ephone facsimle machi ne, conmputer, or other
device to send an unsolicited advertisenment to a tel ephone
facsimle machine." The statute defines "unsolicited
advertisenment” as "any material advertising the comerci al
avai lability or quality of any property, goods, or services
which is transmtted to any person w thout that person's prior
express invitation or permssion.”™ 47 U.S.C. § 227(a)(4).

See also 47 U.S.C. 8§ 227(a)(2) (defining "facsim|e machine").

B. Fact ual Background And Proceedi ngs Bel ow.

The State of M ssouri brought suit against Anerican Bl ast
Fax and Fax.com Inc., alleging that defendants have viol at ed
the TCPA by sending fax advertisenents w thout obtaining the
consent of the recipients. Defendants noved to disniss the
conplaint, urging that the TCPA provision on which the State

relied violates the First Anmendment.



The district court (Linmbaugh, J.) believed that it could
not sustain the TCPA's fax advertising restriction based on
the evidence in the |legislative record, and thus ordered an
evidentiary hearing. See 196 F. Supp. 2d 920, 922 (E.D. M.
2002). Rejecting the reasoning of all of the other courts to
address the issue, the district court subsequently granted
sunmary judgnent for defendants, invalidating the fax
advertising restriction on its face. See id. at 934.

The district court recognized that the fax advertising
restriction nust be sustained if it satisfies the standard of

"internmedi ate scrutiny” set out in Central Hudson Gas & El ec.

Corp. v. Public Serv. Commin, 447 U.S. 557, 563-66 (1980).

See 196 F. Supp. 2d at 927. Under that standard, a
restriction on commercial speech is consistent with the First
Amendnent if it directly advances a substantial governnent
interest and is not nore extensive than necessary to serve

that interest. See Central Hudson, 447 U.S. at 566.

Appl ying that standard, the district court first
guesti oned whet her the governnent has a substantial interest
in requiring advertisers to obtain consent before sending a
fax. See 196 F. Supp. 2d at 931. The court recogni zed that
""there were repeated, uncontradicted references nmade before

Congress describing how facsim |l e advertising shifts economc



burdens fromthe advertiser to the consunmer.'" 1d. at 930

(quoting Destination Ventures, Ltd. v. E.C.C., 844 F. Supp.

632, 637 (D. Or. 1994)). The court believed that such
testi mony before Congress could not establish a significant
probl em however, w thout "statistical data" to support it.
Id. at 931.

Even assum ng that unsolicited faxes shift econom c
burdens fromthe advertiser to the consuner, the court
guesti oned whet her the TCPA would "alleviate the harmto a
mat eri al degree."™ |bid. The court observed that the TCPA
applies to fax advertisenents but not to faxes that convey
political nessages or other fornms of non-commercial speech.

See ibid. The court suggested that, as in City of Cincinnati

v. Discovery Network, Inc., 507 U.S. 410 (1993), this

di stinction between comrerci al and non-commerci al speech
renders insignificant any benefits that m ght flow fromthe
TCPA. See 196 F. Supp. 2d at 933. For support, the court
noted that two state officials had testified that the nunber
of conplaints they received about unsolicited faxes had
increased after the TCPA was enacted. See id. at 932, 938.
The court believed that "conplaints regarding this problem
shoul d have decreased” if the TCPA advanced the governnent's

i nterests. | d. at 933.



Al t hough the court questioned whet her the TCPA advances
the government's interests at all, it also ruled that the TCPA
is nmore restrictive than necessary to acconplish the
governnment's objectives. Wthout citation, the court decl ared
that "there is no practical way for conpanies to gain
perm ssion"” to send a fax. See id. at 933 n.26. The court
t hus believed that "for all practical purposes the |anguage of

the TCPA is a conplete ban on facsim|le advertising." [bid.

The court observed that Congress m ght instead have
established "a national 'no-fax' database,” under which
consunmers woul d bear the burden of registering their

obj ections to fax advertising. See id. at 932-33. The court
specul ated that this alternative would be equally effective at
pronoting the governnent's interests, and declared that there
was thus an inadequate "fit" between the TCPA s restriction

and Congress's goals. See ibid.:3

SUMVARY OF ARGUMENT
The prem ses underlying the chall enged | egislation are
si npl e and uncontradi cted, and the scope of Congress's

regulation is carefully crafted to address the probl ens at

3 The State filed a notion under Rule 59(e) of the Federal Rul es of
Civil Procedure, noting that the district court had not addressed
Count Il of its conplaint although it had dism ssed the entire action
with prejudice. The district court denied the State's notion by
order dated April 30, 2002.

-9-



which the Act was directed. As the Ninth Circuit held in
rejecting the same First Amendnent chall enge nmade here, the
TCPA's restriction on fax advertising is narrowmy tailored to
advance a substantial government interest and therefore nust

be sust ai ned. Destination Ventures, Ltd. v. F.C.C., 46 F.3d

54 (9th Cir. 1995). Indeed, other than the district court in
this case, all of the courts to address the issue have
sustai ned Congress's regul ation of fax adverti sing.

As Congress recogni zed, advertisenents by fax pose two
significant problens not presented in traditional advertising
by mail or leaflet. First, fax transm ssions shift part of
t he advertising costs to the recipient, who picks up the bil
for the fax paper, ink and machi ne nmai ntenance. The process
is much the sanme as if a leafleter requisitioned paper and
copying facilities at each house he solicited. Second, each
fax adverti sement preenpts the recipient's fax line for the
duration of the advertisenent. Thus, the recipient is
si mul taneously prevented fromusing his fax machine while
being forced to pay to receive an unsolicited ad.

The twin prem ses of the |egislation are supported
wi t hout contradiction by the |legislative record, which
includes testinmony fromstate utility regulators, consuner

groups, and the ACLU. The sinple fact is that the use of fax
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machi nes to deliver advertisenents shifts advertising costs
and preenpts fax lines. This fact is confirnmed by defendant's
own subni ssi ons.

The district court nonethel ess questi oned whet her the
probl em addressed by Congress was real, apparently because it
bel i eved that testinony before Congress cannot establish a
real problemunless it is supported by statistical data. But
as the Supreme Court and this Court have held, the governnent
may rely on any evidence reasonably believed to be relevant in
justifying restrictions on comrercial speech, including sinple
conmmon sense.

There |i kewi se can be no question that the TCPA is
properly tailored to advance the governnent's interests. The
TCPA does not ban fax advertising. Instead, Congress has
sinply required that advertisers obtain consent before
shifting their costs to fax recipients and preenpting the use
of their fax lines. The district court declared, w thout
citation, that there is no practical way for conpanies to gain
consent and that the restriction is thus tantamunt to a ban.
But conpanies plainly may rely on bulk mailings or live
t el ephone calls to obtain consent — nechanisnms that, as this
Court has recognized, are inexpensive and effective channels

of communi cati on.
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The district court's principal objection to the TCPA was
not that it regulates too nuch speech, but that it does not
sweep broadly enough. The court observed that the TCPA
applies to fax advertising, but not to faxes that convey
political nmessages or other forms of noncomrercial speech. And the

court speculated that, as in City of Cincinnati v. Discovery

Network, Inc., 507 U S. 410 (1993), this distinction between

comrerci al and noncommerci al speech m ght render insignificant
the benefits that flow fromthe TCPA.

But as the Ninth Circuit held in Destination Ventures,

this analysis is based on a fundanmental m sreadi ng of

Di scovery Network. That decision does not require Congress to

accord equal latitude to comrercial and noncommerci al speech,
whi ch would be flatly at odds with the | esser protection
af f orded commerci al speech under the First Amendnent.

Di scovery Network held only that the governnent may not ban

commerci al speech when the regul ation bears "no relationship

what soever"” to the interests that the governnent asserted.

507 U. S. at 424. In Discovery Network, it was established

that the regulation at issue would remove only 62 newsracks
fromcity streets, while 1,500-2000 would remain in place — a
"m nute" and "paltry" benefit that could not justify the

restriction. 1d. at 417-18. By contrast, defendants have
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of fered no evidence to refute Congress's finding that the
i ncreasi ng preval ence of fax machi nes has been acconpani ed by
an explosive growh in unsolicited fax adverti sing.

The district court was |likewi se wong to question the
nmeans that Congress chose to mtigate the harns caused by
unsolicited fax advertising. The district court specul ated
that alternatives to the TCPA nmi ght have worked just as well.
Congress, however, determ ned that the protections it enacted
in the TCPA were the m ni mum necessary to prevent fax
advertisers fromshifting their advertising costs and
preenpting the fax lines of unwilling recipients. The
district court had no constitutional basis for second-guessing
this legislative determ nation. The judgnent of the district

court should therefore be reversed.
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ARGUVENT
CONGRESS MAY REQUI RE ADVERTI SERS TO OBTAI N
THE CONSENT OF THE CALLED PARTY
BEFORE SENDI NG AN ADVERTI SEMENT BY FAX
A. The Statute Must Be Upheld If It Is

Narrowy Tailored To Directly Advance
A Substantial Governnment | nterest.

The applicable | egal standard is not in dispute.
"[Clommensurate with [the] subordi nate position [of comrerci al
speech] in the scale of First Amendnent values,” Ohralik v.

Chio State Bar Ass'n, 436 U. S. 447, 456 (1978), regul ati ons of

comerci al speech are valid as |long as they inplenent a
substantial governnental interest, directly advance that
interest, and are narrowy tailored to serve that interest.

See Board of Trustees v. Fox, 492 U.S. 469, 475-80 (1989);

Central Hudson Gas & Elec. Corp. v. Public Serv. Conm n, 447

U.S. 557, 563-66 (1980). As the Suprene Court has stressed,
this standard does not require the legislature to enploy "the
| east restrictive neans" of regulation or to achieve a perfect
fit between neans and ends. Fox, 492 U S. at 480. It is
sufficient that the | egislature achieve a "reasonable” fit by
adopting regulations ""in proportion to the interest served.'"

|bid. (quoting Inre RMJ., 455 U S. 191, 203 (1982)).

As the Ninth Circuit held in Destination Ventures, Ltd.

v. F.C. C., 46 F.3d 54 (9th Cir. 1995), the TCPA s regul ation
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of fax advertising neets this standard and therefore nmust be
sustai ned. Indeed, apart fromthe district court in this
case, all of the courts to address the issue have sustai ned
the TCPA's fax advertising provisions against the sane First
Amendnent chal |l enge nade here. See Texas v. Anerican

Bl ast Fax, 121 F. Supp. 2d 1085, 1091-92 (WD. Tex. 2000);

Kenro, Inc. v. Fax Daily, Inc., 962 F. Supp. 1162, 1167-69

(S.D. Ind. 1997); Destination Ventures, Ltd. v. E.C.C., 844 F.

Supp. 632, 634-40 (D. Or. 1994).

B. Congress Properly Concluded That There Is A

Substantial Public Interest In Regul ating

Unsolicited Fax Advertisements That Shift

Advertising Costs To The Recipient Wiile Preenpting

Fax Li nes.

Congress properly concluded that there is a substanti al
public interest in ensuring that fax advertisers do not shift
costs of unwanted advertisements to recipients while
preenpting use of their fax |ines.

1. As Congress recogni zed, solicitations by fax differ
frommil solicitations in tw inportant respects. "[When an
advertiser sends marketing material to a potential custoner
t hrough regular mail, the recipient pays nothing to receive
the letter." H R Rep. No. 102-317, at 25 (App. 37). Al

costs are borne by the advertiser. By contrast, when an

advertiser sends a solicitation by fax it shifts part of its
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costs to the recipient, who "assunmes both the cost associ ated
with the use of the facsimle machine, and the cost of the

expensi ve paper used to print out facsimle nmessages.” 1bid.

As the House Report enphasized, "these costs are borne by the
reci pient of the fax advertisenment regardl ess of their
interest in the product or service being advertised." lbid.
See also S. Rep. No. 102-178, at 2 (1991), reprinted in 1991
US. CCAN 1968, 1969 ("unsolicited calls placed to fax
machines * * * often inpose a cost on the called party”
because "fax nessages require the called party to pay for the
paper used"); 135 Cong. Rec. 7886 (1989) (remarks of Rep.

Shays) (noting constituent conplaints regarding junk faxes).

The second distinction between fax solicitation and nail
advertisenments is that the fax machine is rendered inoperable
while the unwanted fax is being transmtted. As the House
Report explained, "[o]lnly the npbst sophisticated and expensive
facsim |l e machi nes can process and print nore than one nessage
at atinme." HR Rep. No. 317 at 25 (App. 37). See also S.
Rep. No. 102-177, at 20 (1991) (additional views of Sen.
Pressler) ("[u]lnsolicited facsim|e advertising ties up fax
machi nes and uses the called party's fax paper); 137 Cong.

Rec. S9874 (July 11, 1991) (remarks of Sen. Hollings)
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("[t]hese junk fax advertisenents can be a severe inpedi nent
to carrying out legitimte business practices").

Nurmer ous wi t nesses before Congress testified to the need
for regulation of fax advertising. Thomas Beard, Chairman of
the Florida Public Service Comm ssion, testified on behalf of
t he National Association of Regulatory Utility Comm ssioners
(NARUC), the front-line regulators in this area. M. Beard
explained that "[t] he junk fax advertiser is a nuisance who

wants to print [its] ad on your paper." Hearing on H R 1304

and 1305 Before the Subcomm on Tel econmmuni cati ons and Fi nance

of the House Comm on Commerce, Science, and Transportation,

102d Cong., 1st Sess. 31 (1991) (App. 41). He observed that
the "call also seizes your fax machine so that it is not

avai l able for calls you want or need,"” and urged Congress to
enact | egislation establishing penalties for unsolicited fax

advertising. lbid.*

M chael Jacobsen of the Center for the Study of

Comrercialismtestified that unwanted "faxes not only use the

4 As the district court noted, see 196 F. Supp. 2d at 930 n. 22, NARUC
passed a resolution in 1989 expressing support for H R 2921, which
woul d have prohibited advertisers from sending unsolicited fax ads to
persons who specifically object. See Hearing Before Subcomm on

Tel ecommuni cati ons and Fi nance, 102d Cong., 1st Sess. 74

(1991) (App. 45). But contrary to the district court's

apparent inference, there was nothing in this 1989 resol ution

or in M. Beard' s 1991 testinmny to suggest that NARUC s

support was limted to such a neasure.
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reci pient's paper, but also prevent faxes from being sent out

and prevent legitimte faxes fromcomng in." Hearing on

S. 1462 Before the Subcomm on Conmmuni cations of the Senate

Comm on Commerce, Science and Transportation, 102d Cong., 1st

Sess. 41 (1991) (App. 39). Janlori Goldnman, representing the
American Civil Liberties Union, |ikew se urged that the
proposed restrictions on unsolicited fax adverti senents were
justified "because of the burden that is placed on the

i ndi vi dual who has to pay for the cost of the comrunication.”

Hearing on H R. 1304 and 1305 Before the Subcomm on

Tel econmmuni cati ons and Fi nance of the House Comm on Commerce,

Sci ence, and Transportation at 47 (App. 44). See also id. at

38 (statement of Mark N. Cooper, Research Director, Consuner
Federation of America supporting restriction on unsolicited
faxes); id. at 53 (statenent of Jack Shreve, Public Counsel
for State of Florida supporting restriction on unsolicited

faxes); Hearing on H R 628, 2131 and 2184 Before the Subcomm on

Tel econmmuni cations _and Fi nance of the House Comm on Energy and

Comrerce, 101st Cong., 1st Sess. 54-55 & n.35 (1989) (statenment of
Professor Robert L. ElIlis) ("business owners are virtually

unani mous in their view that they do not want their fax |ines
tied up by advertisers trying to send nessages" and

"[e] xtensive research has reveal ed no case of a conpany (other
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t han those advertising via fax) which opposes |egislation
restricting advertising via fax") (App. 47).°

The | egislative record contains no evidence suggesting
that the problens that Congress associated with fax
advertising were in any sense illusory. |Indeed, the district
court recognized that the descriptions of how fax adverti sing
shifts econom c burdens fromthe advertiser to the consumer
were "repeated” and "uncontradicted.” 196 F. Supp. 2d at 930
(quotation marks and citation omtted).

2. a. The district court nonethel ess questi oned whet her
t he probl em addressed by Congress was real, apparently because
it believed that testinony before Congress cannot establish a
real problemunless it is supported by "statistical data."
196 F. Supp. 2d at 931. For that reason, the court ordered an
evidentiary hearing. See id. at 922.

The Supreme Court, however, has held that the governnment

may justify restrictions on comrercial speech "based solely on

hi story, consensus, and 'sinple comopn sense.'" FElorida Bar

v. Went For It, Inc., 515 U S. 618, 628 (1995). As the Court

recently stressed in a directly anal ogous context, the

5> Congress was al so aware that, in response to concerns about
junk faxes, two states had already acted to preclude
unsolicited fax advertising, while simlar bills were pending
in approximately half the state |legislatures. See H R Rep.
No. 102-317, at 25 (App. 37).
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governnment "may rely on any evidence that is reasonably
believed to be relevant for denonstrating a connection between
speech and a substantial, independent government interest."”

City of Los Angeles v. Al aneda Books, Inc., 122 S. C. 1728,

1736 (2002) (quotation marks and citation onmtted) (enphasis
added).® The uncontradicted testinmony in the legislative
record plainly suffices to support the TCPA's fax adverti sing
restriction, and no hearing was needed to confirm Congress's
findi ngs.

The evidentiary requirenents that the district court
i nposed on Congress were |ikew se inconsistent with this

Court's decision in Van Bergen v. State of M nnesota, 59 F.3d

1541 (8th Cir. 1995). 1In that case, the Court rejected a
First Amendnent challenge to a state statute requiring callers

to obtain the consent of the called party before sending a

6 Al aneda Books addressed the validity of a tinme, place or manner
regul ati on on noncommrerci al speech. As the Suprenme Court has nade
clear, however, "the validity of tine, place or manner restrictions
is determ ned under standards very simlar to those applicable in the
commerci al speech context[.]" United States v. Edge Broadcasting
Co., 509 U. S. 418, 430 (1993). See also id. at 429 ("the validity of
restrictions on commerci al speech should not be judged by standards
nore stringent than those applied to * * * tine, place, or manner
restrictions"); Van Bergen v. State of M nnesota, 59 F.3d 1541,

1553 n.11 (8th Cir. 1995) (the "intermediate | evel of scrutiny
applied in" the time, place, or manner cases "cl osely

resenbles the test applied to regulations that restrict solely
commerci al speech"); Al aneda Books, 122 S. Ct. at 1733-34, 1736-37
(restrictions on noncommercial speech are subject to "internmediate
scrutiny” if they are ainmed at the secondary effects of such speech).
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prerecorded tel ephone nessage. The plaintiff urged that the
governnment had failed to provide affidavits denonstrating that
such calls created disruption in the home. See id. at 1554.
This Court explained that it did not "believe that external
evi dence of the disruption [such] calls can cause in a
residence is necessary: It is evident to anyone who has

recei ved such unsolicited calls when busy with other

activities." lbid. See also Texas v. Anerican Bl astFax, 121

F. Supp. 2d at 1091-92 ("' Congress legitimately relied upon
the testinony fromauthorities, as well as the contenporaneous
state laws and nmedia reports.' Blastfax's argunent that
Congress' hearings were not based on sufficient statistical

evi dence i s unpersuasive.") (quoting Destination Ventures, 844

F. Supp. at 637).

b. The district court's objection to the legislative
record before Congress is thus baseless. |In any event, the
conservative estimates offered by defendant's own w t nesses
confirmthat fax advertisenments shift advertising costs to
recipients and tie up their phone lines.”’

The cost of printing a one-page fax varies, depending on

(among ot her things) the ampbunt of coverage (i.e., print) per

" As noted above, counsel for Anmerican Blast Fax withdrew in
March 2001. Anmerican Blast Fax did not participate in the
evidentiary hearing. See 196 F. Supp. 2d at 923 n. 4.
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page. See App. 51-52 (Tr. v.1, at 21-22) (testinmony of Greg
Hauser); App. 65-66 (Tr. v.2, at 158-59) (testinony of Maury

Kauf fman). As in Destination Ventures, Fax.com s expert

witness testified that a fax with only five percent coverage
costs the recipient two to three cents per page. See App. 65

(Tr. v.2, at 158) (Kauffman testinony); Destination Ventures,

46 F.3d at 56 (witness for the fax advertiser simlarly
testified that "'the cost of one page of paper used by the
typi cal fax machine in use today is two and one-half cents'").
Fax.com s expert |ikew se conceded that, "if there's nore

bl ack on the page it takes longer, it uses nore ink," and
costs nore. App. 65-66 (Tr. v.2, at 158-59) (Kauffnman
testinmony). And another Fax.com wi tness acknow edged that his
own conpany receives up to fifteen unsolicited fax
advertisenents each day. See App. 57, 60 (Tr. v.2, at 79, 89)
(testinony of Tony Takjarim ). Thus, even accepting Fax.com s
figures of fifteen faxes per day at two to three cents per
page, unsolicited fax advertisenents can shift direct costs of
nore than one hundred dollars per year onto recipients — nore
than the price of a |lowend fax machine itself. See App. 61
(Tr. v.2, at 107) (Kauffman testinony) (fax nmachine can be
purchased for fifty dollars). The quantity of unsolicited fax

advertisi ng woul d undoubtedly be greater w thout the TCPA,
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whi ch makes it unlawful to send a fax advertisement w thout
obtaining the recipient's consent.?

Nor did defendant dispute that recipients' fax machines
are rendered i noperable while the unwanted fax is being
transmtted. To the contrary, Fax.com s w tness acknow edged
that a fax machi ne can receive only one fax at a tinme unless
it has "dual line" capability, and conceded that such dual
i ne fax machi nes are uncommon. See App. 58-59 (Tr. v.2, at

87-88) (Takjarim testinmony). As in Destination Ventures, its

expert admtted that an average fax ties up the recipient's
machine for thirty seconds. See App. 62 (Tr. v.2, at 135)

(Kauf fman testinony); Destination Ventures, 46 F.3d at 56

(witness for fax advertiser acknow edged that it takes between
thirty and forty-five seconds for a fax machine to print a
si ngl e-page fax). And, despite advances in technol ogy that

all ow faxes to be sent to e-muil accounts, Fax.conls w tness

8 The State's witness testified that a fax with five percent
coverage to an ink jet printer would cost the recipient
approxi mately four cents per page, and a fax to a thermal
transfer machi ne would cost the recipient approximtely six
and a half cents per page. See App. 51-52 (Tr. v.1, at 21-22)
(testinony of Greg Hauser). A fax with twenty percent
coverage, like the fax advertisement reproduced as Exhibit 29
(App. 49), would cost the owner of an ink jet fax machine
approxi mately seventeen cents per page, and woul d cost the
owner of a laser fax machi ne approxi mtely ei ght and one half
cents per page. See App. 53, 54-55 (Tr. v.1, at 23, 24-25)
(Hauser testinony).
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conceded that eighty percent of all faxes are still printed
out on paper. See App. 63-64 (Tr. v.2, at 155-56) (Kauffman
testinmony).

Thus, as in Destination Ventures, the fax advertiser's

"own figures do not rebut the admtted facts that unsolicited
fax advertisenments shift significant advertising costs to
consuners.” 46 F.3d at 57.

3. The governnental interest in preventing the shifting
of advertising costs and preenption of fax lines is clearly
substantial and is conparable to the wi de range of interests

t hat have satisfied this aspect of the Central Hudson inquiry.

For exanple, in Van Bergen, this Court rejected a First

Amendnent challenge to a state statute requiring callers to
obtain the consent of the called party before sending a
prerecorded tel ephone nessage. The Court explained that the
interests advanced by the statute — the "efficient conduct of
busi ness operations" and "residential privacy" are both

"significant governnent interest[s]." Van Bergen, 59 F.3d at

1554.° See also United States v. Edge Broadcasting Co., 509

9 As the court noted in Van Bergen, the TCPA includes a virtually

i dentical provision that prohibits the use of prerecorded tel ephone

calls unless the caller first obtains the consent of the called

party. 59 F.3d at 1548 (discussing 47 U.S.C. § 227(b)). See also

Moser v. E.C.C., 46 F.3d 970 (9th Cir.) (rejecting a First Amendnent

chal l enge to the TCPA provision regulating prerecorded tel ephone
(continued...)
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U.S. 418, 426 (1993) (Congress has substantial interest in
regulating lottery advertisenments to bal ance the policies of
sone states to prohibit |otteries and other states to all ow

them; Metronmedia, Inc. v. City of San Di ego, 453 U. S. 490,

507-08 (1981) (city has substantial interest in regulating
bill board advertisenments to pronote aesthetics and traffic
safety).

It is thus clear that Congress's "interests in passing
the TCPA — preventing 'unwitting custonmers' from bearing the
brunt of advertising costs and preventing unwanted fax machine
interference — are substantial and real." Texas v. Anmerican
Bl ast Fax, 121 F. Supp. 2d at 1092. |Indeed, one of Fax.com s
own witnesses likely typified the reaction of npbst consuners
when she testified that, if junk mail came to her honme with
postage due, even if that postage were nerely pennies, she
"wouldn't pay it." See App. 67-68 (Tr. v.2, at 200-01)

(testinony of Debbie Getz).

9(...continued)
calls), cert. denied, 515 U S. 1161 (1995).
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C. The Requirenment That Advertisers Cbtain Consent For
Transm ssion OF Fax Advertisenents |Is Narrowy
Tailored To Directly Advance The Interests
| dentified By Congress.

1. There can be no serious dispute that the TCPA
directly advances the substantial interests identified by

Congress. Congress sought to prevent the shifting of

advertising costs and preenption of fax lines. As the Ninth

Circuit held in Destination Ventures, the requirenment that

advertisers send their faxes only to willing recipients
directly advances both of these concerns. See 46 F.3d at 56.
Simlarly, there can be no serious question that the
statute is "narrowy tailored" to achieve Congress's
obj ective. As the Suprene Court has enphasi zed, in regulating
commerci al speech Congress need not enploy the "l east
restrictive nmeans." Fox, 492 U.S. at 477. A law nust be
upheld if it "'pronptes a substantial governnment interest that
woul d be achieved | ess effectively absent the regulation,'"

whet her or not it is the "least intrusive" neans of serving

the governnment's interests. Ward v. Rock Against Racism 491

U.S. 781, 799 (1989) (quoting United States v. Albertini, 472

U S 675, 689 (1985)).
The scope of the TCPA conforns closely to the problem at
which the Act was directed. The TCPA does not ban fax

advertisenments. Instead, Congress has required only that fax
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advertisers obtain consent before shifting their costs and
preenpting fax |ines.

To comply with this provision, advertisers need not
obtain the consent of recipients for each separate
transm ssion. A conpany seeking to advertise by fax can
sinply ascertain which businesses and individuals are willing
to be placed on its transm ssion list. Individuals and
busi nesses interested in receiving solicitations can consent.
Those who wish to keep their |ines open, or to avoid cost-
shifting, may decline. (For exanple, a court clerk would
i kely decide that the court's enmergency fax |ine should not
receive word of daily luncheon specials.)

The district court declared that "there is no practical
way for conpanies to gain perm ssion” to send a fax and that
"for all practical purposes the |Ianguage of the TCPA is a
conplete ban on facsimle advertising." 196 F. Supp. 2d at
933 n.26. The court offered no evidence to support this
assertion, however, and it is inexplicable. There is nothing
to stop prospective fax advertisers from seeki ng consent
t hrough bulk mailings or live tel ephone calls, for exanple.
As this Court has observed, live tel ephone calls and bul k
mai | i ngs are "inexpensive and effective" channels of

communi cat i on. Van Bergen, 59 F.3d at 1556.
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2. The district court's principal objection to the TCPA
was not that it burdens nore speech than necessary, but that
the Act does not sweep broadly enough. The court observed that
the TCPA's restriction applies to fax advertising, but not to faxes
t hat convey political messages or other forms of noncomrerci al
speech. See 196 F. Supp. 2d at 931. The court specul ated that, as

in City of Cincinnati v. Discovery Network, Inc., 507 U S. 410

(1993), this distinction between comrercial and noncommrer ci al
speech mi ght render insignificant the benefits that flow from
the TCPA. See 196 F. Supp. 2d at 933.

This case is nothing |ike Discovery Network, however. In

Di scovery Network, the City of Cincinnati, notivated by

aesthetic and safety consi derations, prohibited newsracks that
di spensed comercial handbills but allowed all other types of
newsracks. See 507 U.S. at 414. It was established that, as
a result of this distinction, only 62 newsracks woul d be

renoved and 1,500 to 2,000 would remain. See id. at 414, 418.
In invalidating the City's action, the Supreme Court stressed
that "[t]he benefit to be derived fromthe renoval of 62

newsracks whil e about 1,500-2,000 remain in place" was

m nut e and "'paltry.'" 1d. at 417-18. The Court rul ed

that the City's distinction between comrercial and
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noncomer ci al speech thus bore "no relationship whatsoever" to
the interests that the City had asserted. [d. at 424.

The Court in Discovery Network did not bar the governnment

from according greater latitude to noncommerci al speech than
commerci al speech. Indeed, that result would be flatly at
odds with the "subordinate position [of commercial speech] in

the scale of First Anmendnment values." GChralik v. Ohio State

Bar Ass'n, 436 U.S. 447, 456 (1978). See al so WAt cht ower

Bi bl e and Tract Society of New York, Inc. v. Village of

Stratton, 122 S. Ct. 2080, 2089 (2002) (invalidating perm:t
requi renment for door-to-door canvassing because it was not
limted to comercial solicitation, but also applied to
advocacy for political and religious causes). And the Suprenme
Court has repeatedly enphasized that government may "address
sone of fensive instances and | eave other, equally offensive,

i nstances alone." RA. V. v. City of St. Paul, 112 S. Ct.

2538, 2547 (1992). As the Court explained in R A V., "the
First Amendnent inposes not an 'underinclusiveness' |limtation
but a 'content discrimnation' limtation upon a State's

prohi bition of proscribable speech.” 112 S. Ct. at 2545.

Thus, as the Court declared in United States v. Edge

Broadcasting Co., 509 U S. at 434, the First Amendnent does
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not "require that the Governnent nmake progress on every front
before it can make progress on any front."?10

Di scovery Network held only that bans on conmerci al

speech will not be tolerated when they bear no discernible
rel ati on what soever to a statute's purpose. Defendants have
of fered no evidence to refute Congress's finding that the
i ncreasi ng preval ence of fax machi nes has been acconpani ed by
an "explosive growmth in unsolicited facsim | e advertising, or

fax.'" Report To Acconpany H R 1304, H R Rep. No. 102-317,

at 10 (1991). See also Destination Ventures, 46 F.3d at 56
("[t]he plaintiffs have not disputed that unsolicited
comercial fax solicitations are responsible for the bul k of
advertising cost shifting"). They therefore have provided no
basis for questioning Congress's judgnent that the TCPA's
restriction on fax advertising will advance the governnment's
i nterests.

The district court apparently believed that the
governnment was required "to denonstrate, not nerely by appea
to comopn sense, but also with enpirical data, that its
[regulation] will successfully” achieve its objectives.

Al ameda Books, 122 S. Ct. at 1736. But as the Suprenme Court

10 See also Metronedia, Inc. v. City of San Di ego, 453 U. S.
490, 510-12 (1981) (City could prohibit offsite billboards and
all ow onsite billboards).
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recently stressed, its cases have "never required" the
governnment to "make such a show ng, certainly not wthout
actual and convincing evidence fromplaintiffs to the

contrary." 1bid.

The only "evidence" cited by the district court was the
testinony of two state officials that the nunmber of conplaints
t hey received about unsolicited faxes had increased after the
TCPA was enacted. See 196 F. Supp. 2d at 932, 933. The court
hypot hesi zed that "conplaints regarding this problem shoul d
have decreased” if the TCPA advanced the governnment's
interests. |d. at 933. But the testinobny cited by the
district court plainly does not constitute "actual and
convi nci ng evi dence" that Congress was wong to concl ude that
the TCPA's restriction on fax advertising would materially

reduce the econom ¢ burdens that unsolicited faxes inmpose on

reci pients. Al ameda Books, 122 S. Ct. at 1736. Assum ng that
any inference about the TCPA's effectiveness can be drawn from
this testinmony, it is much nore plausible to infer that the
increase in conplaints reflects consunmer awareness of the
TCPA's protections, and that unsolicited fax advertising would
be far nore prevalent if it were not restricted by federal

| aw.

-31-



3. Finally, the district court noted that Congress ni ght
have chosen ot her nechani sms for regul ating unsolicited fax
advertising, such as by restricting the hours that unsolicited

faxes may be sent, or by establishing a "a national 'no-fax’
dat abase” under whi ch consuners woul d bear the burden of
registering their objections to fax advertising. See 196 F.
Supp. 2d at 932, 933 n.25. The court apparently believed that
the alternatives it described would be equally effective at
pronmoting the government's objectives. See id. at 932-33.
Congress, however, made a different determ nation.
Congress recogni zed that, under the TCPA, "tel emarketers wll
be responsible for determ ning whether a potential recipient
of an advertisenment, in fact, has invited or given perm ssion
to receive such fax nessages.” S. Rep. No. 102-178, at 8,
reprinted in 1991 U.S.C.C A N at 1975. Congress deterni ned
that "such a responsibility” is "the m nimum necessary to
protect unwilling recipients fromreceiving fax nmessages that
are detrinmental to the owner's uses of his or her fax
machine." 1bid. That determ nation was plainly reasonabl e,
when the uncontradicted testinony before Congress reveal ed

t hat "busi ness owners are virtually unaninous in their view

that they do not want their fax lines tied up by advertisers

trying to send nessages."” Hearing on H R 628, 2131, and 2184
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bef ore the Subcomm on Tel ecommuni cati ons and Fi nance of the House

Comm on Energy and Commerce, 101st Cong., at 54-55 (1989)

(statenent of Professor Robert L. Ellis) (App. 47). |ndeed,
"[e] xtensive research has reveal ed no case of a conpany (other
t han those advertising via fax) which opposes |egislation
restricting advertising via fax." 1d. at 54 n.35. 1

The district court had no constitutional basis for
second- guessi ng Congress's judgnent. To the contrary, the
Suprenme Court has repeatedly rejected the notion that the
governnment nust "provide evidence that not only supports the
claimthat its [regul ation] serves an inportant government
interest, but also does not provide support for any other

approach to serve that interest." Al ameda Books, 122 S. Ct.

at 1736. Consistent with this principle, this Court in Van
Bergen expressly rejected the argument that the possibility of
establishing a "database of persons who do not wish to

recei ve" prerecorded tel ephone calls could provide a basis for
invalidating a state statute that, |ike the TCPA, placed the

burden on the entity initiating the call to obtain the

11 Many states simlarly have prohibited unsolicited fax adverti sing
outright or where the recipient has no prior contractual or business
relationship with the sender. See, e.g., Conn. Gen. Stat. Ann. § 52-
570c; Fla. Stat. Ann. 88 365.1657; Ga. Code Ann. 46-5-25(b); Idaho
Code 8§ 48-1003(i); La. Rev. Stat. 8 51:1746; 10 Maine Rev. Stat. 8§
1496; Ws. Stat. 8§ 134.72; Utah Code Ann. 8§ 13-25a-104.
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recipient's consent. 59 F.3d at 1555 n.13. The district
court made no effort to distinguish this ruling, which applies

equal ly here. See also Texas v. Anerican BlastFax, 121 F.

Supp. 2d at 1092 ("possible alternatives do not show the
TCPA's ban on unsolicited fax advertisenents is an
unreasonable '"fit' for the interests directly advanced by the
ban"); Kenro, 962 F. Supp. at 1168-69 (the mere existence of
"'some imagi nable alternative'" does not establish that the

TCPA is inproperly tailored to achi eve Congress's purposes)

(quoting Ward, 491 U S. at 797); Destination Ventures, 844 F.
Supp. at 639 (sanme). The judgnment of the district court

shoul d therefore be reversed.
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